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Script for Trial in Will Contest 

A jury trial in a will contest must comply with the requirements of a jury trial in a civil
case.

For a script of a civil jury trial, see the Civil Proceedings Section.
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Script for a Hearing to Determine Heirship and for

Granting Independent or Dependent Administration.

“Court will come to order. This is __________________

county court sitting in probate matters. This is cause no.

_______________________, in the matter of the estate of

____________________________, deceased. We will first

hear the matter of determination of heirship. Are the parties 

present and ready to proceed?”

Depending on the nature of the case, if uncontested, only one

attorney will appear.  However, if there is some contest, have all

parties announce through counsel. If any party appears without

counsel, have that party identify himself or herself for the record

and state whether he or she supports or opposes the applicant.

After all announcements and identification of parties, proceed.

“Would counsel have all proposed witnesses stand and be

sworn? Does anyone wish to invoke the rule?”
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Have all witnesses stand and swear them in. If the rule of

sequestration is invoked, explain it to the witnesses and have them

leave the court room.

“Mr./Ms. _________________________ [counsel for

applicant] Please call your first witness.”

Counsel will likely call the applicant. Testimony at this point will

be only on the issue of heirship. The purpose of this hearing is to

determine all heirs of the deceased. If there are affidavits to be

received into evidence to support the heirship, allow an

opportunity for objection.  See Rule 804, Texas Rules of Evidence

on the admissibility of family history recollections as an exception

to the hearsay rule. 

Note that effective Sept. 1, 2019, testimony in a proceeding to

declare heirship, testimony regarding a decedent’s heirs, and family 

history must be taken from two disinterested and credible

witnesses in open court, by deposition or in accordance with the

Texas Rules of Civil Procedure under Tex. Estates Code Sec.

202.151(b). However, if only one disinterested and credible witness 

can be found, the testimony of that witness must be taken in open
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court, by deposition, or in accordance with the Rules of Civil

Procedure under Tex. Estates Code Sec. 202.151(c).

Allow any other witness testimony and allow the applicant to rest.

If there is a contest and counsel is present for the contestant,

proceed as follows.

“Mr./Ms. _________________________ [counsel for

contestant] Please call your first witness.”

Allow testimony in opposition to the application, if any. After both 

sides rest and close, proceed as follows.

“The court will now hear closing arguments. Mr./Ms.

_________________, [counsel for contestant] you may

proceed.”

After allowing argument by both sides, make the determination of

heirship based upon the evidence before the court. If additional

legal authority is needed prior to judgment, ask for it at this time.

If necessary, recess. If needed, recess for several days, setting a

time certain for a return to court, giving counsel an opportunity to

provide legal authority. If necessary, order genetic testing using the 
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procedures set out in Tex. Estates Code Ch. 204. Do not proceed

to the appointment of a dependent administrator or independent

administrator until there is a ruling on the issue of heirship. Once

you are satisfied, announce the heirship findings from the bench

and have counsel for the applicant prepare an order setting forth

your ruling. The order should be approved as to form by any

opposing counsel.

Immediately after determining heirship, you may proceed to the

hearing to determine the necessity for administration. If time has

elapsed since the hearing on heirship, open court and all the case

again.

“Are the parties ready to proceed on the application for

independent (or dependent) administration?”

Take announcements prior to proceeding.

“Are there any witnesses to be sworn who have not been

previously sworn by the court?”
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If there are additional witnesses, or if there has been a lapse of

time since the hearing on heirship, swear in the additional

witnesses or all witnesses.

“Counsel, you may call your first witness.”

The witnesses must prove:

 1. that the deceased is in fact dead;

 2. that venue is proper in your county (residence or
property ownership);

 3. that facts exist creating a necessity for administration;

 4. if the request is for independent administration, that all
interested parties have consented to the application;

 5. the name, age, marital status and address of each heir;

 6. the relationship of each heir to the deceased;

 7. the percent of interest each heir owns in the estate of the
deceased;

 8. name, domicile and place of residence of the applicant;
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 9. facts showing applicant is not disqualified;

 10. whether the deceased owned real or personal property
and approximate value;

 11. whether there were any children born after the will was
made; and

 12. whether the deceased was ever divorced; if so, from and 
and when.

If all evidence is established to your satisfaction and counsel has

been given an opportunity to provide any closing statement,

proceed.

“After hearing the evidence and argument of counsel, the

court finds that ________________ died on ____________

(date) and that at the time of death resided in or owned

property in _________ county, Texas.”

“Further, the court finds that _________________ died

without leaving a valid last will and testament and that

there exists a necessity for the administration of his/her

estate. The court further finds that ___________________,

the applicant herein, is not disqualified from serving as the
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dependent administrator of this estate. The evidence shows 

the value of cash and disposable personal property in the

estate to have a value of approximately

$_______________.”

If all heirs have consented, proceed to grant letters of independent

administration by adding the following:

“The court further finds that all heirs of the deceased have

consented to the appointment of the applicant to serve as

independent administrator of the estate [with or without

bond, as agreed upon].” 

Effective Sept. 1, 2019, if a decedent’s will does not contain

language directing that no bond or security be required of a person 

named as executor, unless the court finds that it would not be in

the best interest of the estate, the court may waive the requirement 

of a bond if all of the distributees of the decedent agree to the

waiver in the application for probate of the will, or in separate

documents consenting to the application for probate of the will.

See Estates Code 401.005(a-1).
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“Based upon these findings it is the order of the court that

______________________ be and he/she hereby is

appointed dependent / independent administrator of the

estate of ______________________________, deceased.”

If dependent proceed as follows:

“The administrator is ordered to post a bond in the amount 

of $____________________ to secure the estate. Upon the

filing of the oath of office and the bond required, the clerk

is ordered to issue letters of administration to

__________________________.  Counsel, do you have an

order?”

If independent administration is granted, proceed as follows:

“The independent administrator is not required to post

bond, but shall take the oath of office. Upon completion of

the oath and the signing of the final order of appointment,

the clerk shall issue letters of independent administration

to ________________________________.”

“Counsel, do you have an order?”
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At this point, counsel should have an order prepared along with

the oath of office. You will probably have to wait on the bond.

Sign the order and have the administrator sign the oath in the

presence of the clerk. Letters may then issue. At this time you may

instruct the administrator on the duties of the office, including the

duty to file an inventory, appraisement and list of claims. Follow

your own policy.

 “If there is nothing further, this matter is concluded.”

Proceed with calling other cases on the docket as required. If there 

are no other matters to take up, adjourn.
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Script for Prove Up of Uncontested Will 

 with Named Independent Executor

“County court will come to order. this is the county court of 

_______________________ County, sitting in probate

matters.”

“This is cause no. ________, in the matter of the estate of

________________________________, deceased. Is the

applicant ready to proceed?”

The attorney for the applicant will announce.  If the applicant is

appearing pro se, have the applicant announce ready. When

announcement is made in open court, proceed.

“Counsel, will you have your witnesses stand and be

sworn.”

At this time, swear the witnesses. Either the judge or the clerk of

court may administer the oath to witnesses.

“Counsel, call your first witness.”
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Tex. Estates Code Secs. 256.052-.054 provides that the following

must be pleaded and proved at the hearing:

1. name and domicile of the applicant;

2. name, age (if known), domicile of deceased and date and
place of death;

3. venue facts; domicile or property of deceased in county;

4. fact that deceased owned property and probable value;

5. date of will; 

6. name, state of residence, and physical address where the
executor can be served; if no executor is named, the same
information about the person seeking the appointment;

7.  names of the subscribing witnesses;

8. whether child or children born or adopted after the will
and the name or each survivor;

9. fact that person seeking appointment is not disqualified;

10. divorce facts, if any, including when and from whom;
and
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11. whether the State, governmental agency or charity is a
beneficiary.

Tex. Estates Code Sec. 304.003 states the type of person who is

disqualified to serve as a personal representative:

 1. an incapacitated person;

 2. a convicted felon, not pardoned or rights restored;

 3. a non-resident who has not appointed a resident agent;

 4. a corporation not authorized to act as a fiduciary in the
State; and

 5. any person the court finds unsuitable.

Tex. Estates Code Sec. 301.052 lists the required contents for the

application and requires in addition to the requirement to show a

necessity for administration.

Tex. Estates Code Secs. 256.052-.054 lists the proof required for

probate and the issuance of letters testamentary. In addition to

these requirements, there must be proof that citation has been

served and returned in the manner required by the Code.
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Tex. Estates Code Sec. 256.152-.155 provides that if the will is

made self proved, no further proof of execution be made at trial. If 

the will is not self proved, the subscribing witness may testify by

affidavit if uncontested. If the execution is contested, the witnesses 

must appear or give deposition subject to cross examination, and

establish the same proof contained in the self proving affidavit.

“Call your next witness.”

At this point the applicant will not call another witness and will

rest and close.

“After considering the testimony and evidence presented, it 

is the order of the court that the will offered in this cause be 

and the same hereby is admitted to probate, and further

that __________________________________ named as the

independent executor be appointed independent executor

to serve without bond.” “Counselor, do you have an order

prepared and is the applicant prepared to take the oath of

office?”
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At this time the attorney will submit a written order for the court

to sign. Additionally, the attorney should have an oath of office to

be signed by the executor before the clerk.

Supervise the signing of the oath and sign the order, usually in

multiple copies.

Tex. Estates Code Sec. 256.157 requires that the testimony taken

in open court shall be reduced to writing at the time it is taken.

This is accomplished by the signing, before the clerk, of a “Proof

of Death and other Facts.” Caveat: Do not allow the lawyer to try

to use a written proof signed in his or her office prior to trial. This

does not meet the statutory requirement of the Estates Code.

“Mr./Ms. ______________________ [Executor/Executrix],

At this time I will go over a few matters with you. By

accepting the appointment as the personal representative

of this estate, you are filling an office created by the will

and this court. That office requires that you perform certain 

tasks, and I want to be sure you understand the duties

required.”
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“First, you must prepare and file with this court an

inventory, appraisement and list of claims with this court

within ninety days. If additional time is needed, you may

apply to the court for an extension, otherwise you will be in 

default of your duty and subject to removal or other

sanction by the court. Your attorney will assist you in

preparing this report.  It is your responsibility to gather the

information and provide that information to your attorney.

Do you understand this duty?”

Wait for a response and explain any matter about which the

executor is unclear.

“You are to gather the assets of the estate and distribute

those assets according to the terms of the will.  You will

execute the directions of the testator as contained in the

will.”

Wait for a response and explain any matter about which the

executor is unclear. Once all questions are answered, you may

finish the case.

“Are there any other matters to be heard by the court?”
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“Thank you and please advise the court should you require

any further assistance in this matter.”
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